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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA ex rel. 
ANDREW LEE STEWART, 

Petitioner, 


LEON VINCENT, Superintendent 
of Green Haven Correctional Facility, 

Respondent. 


U S- O 

** 619/4 * 

x **•.... 


Zi=£r.l446_ 

1 ‘ U'i'lLl'UL-D 

MEMORANDUM 

and 

ORDER _ 

APR 16 1974 


Submitted: 

Andrew Lee Stewart, pro se 


COSTANTINO, D.J. 


This is an application for a writ of habeas 
corpus pursuant to 28 U.S.C. § 2254 (1971). The relator 
is incarcerated in the Greenhaven Correctional Facility, 
Stormville, New York, pursuant to a judgment of conviction 
entered in June 1970, in the County Court, Suffolk County, 

New York, after a trial by jury on a charge of robbery in 
the first degree. 


The judgment of conviction was unanimously 
affirmed without opinion by the Appellate Division, Second \l 
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j Department. Leave to appeal to the New York Court of 

I 

Appeals was denied. 

(I 

I 

Essentially relator charges that numerous errors 

* 

committed at the trial deprived him of a fair trial 

% 

i guaranteed by the due process clause of the fourteenth 

amendment. He has annexed to the application his thirteen 
point appellate brief which encompasses all of his present 
claims. 

’ 

The principal claim of error is the trial court's 

I 

refusal to suppress identification evidence. It is argued 

' 

that pretrial identifications of the relator were the producti 
of impermissibly suggestive procedures. Relator's picture 
had been selected by the victims of the robbery from a 
i spread of six pictures not more than four days after the 
crime. Less than a month after the crime, during a felony 
hearing before a judge and in the presence of relator's 
attorney, one of the victims selected him from a large 

j 

group of people sitting in the courtroom. The record ij 

0 

clear that the procedures followed in obtaining the pre¬ 
trial identifications were not suggestive. Therefore, the 
trial court correctly refused to suppress the identification 


2 










-——- 

i 

i 

' 

. 

• • 

■ 

i 

, *• 

. 

i 

1 

1 

i 

i 

• 

testimony. Neil v. Biqqers, 409 U.S. 188 (1972); Simmons v. 

United States, 390 U.S. 377 (1968); Stovall v. Denno. 388 

U.S. 293 (1967). 

1 

! 

• 

i 
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The rest of relator's claims pertain to 



prejudicial statements made during the course of his trial 

! 


and several adverse rulings of the trial judge. The court 

i 


finds them to be without merit; for assuminq arquendo that 



they are true and that they constitute errors under state 

• 



• 

law, they do not give rise to a violation of the federally 


1 

protected right to a fundamentally fair trial. The claimed 

1 

errors are of no substance, and neither singly nor in their 

i 


totality are so egregious as to have deprived relator of a 

i 


fair trial. United States ex rel. Birch v. Fay. 190 F.Supp. 



. 

105 (S.D.N.Y. 1961). 

‘ 

i 

. i 
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Accordingly, the application is dismissed. 
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